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आदशे/Order 

 
PER VIKRAM SINGH YADAV, A.M. : 
 

This is an appeal filed by the Assessee against the order of the Ld. CIT(A)-5, 

Ludhiana dt. 23/11/2022 pertaining to Assessment Year 2019-20. 

2. In the present appeal, the assessee has raised the following grounds of 

appeal: 

1. “That the order of Ld Commissioner of Income Tax (Appeals)-5 and of 
Assessing Officer is against law & facts. 
 

2. That the Ld Commissioner of Income Tax (Appeals) and Assessing Officer was 
not justified to confirm & assess, the surrendered amount as "deemed income" u/s 
69 of Income Tax Act 1961. The surrendered amount represents the difference of 
s t o c k  o f  R s .  17,07,029 and credit entry in capital account of Rs. 14,70,000 prior 
to date of survey proceedings u/s 133 A of Income Tax Act 1961. 
 
3. That Ld Commissioner of Income Tax (Appeals) & Assessing Officer was not 
justified to assess the surrendered amount as deemed income in contravention to 
Section 14j)f Income Tax Act 1961 as Assessing Officer assessed these amounts as 
income from undisclosed sources but added & assessed in business income. 
 

4. That the Ld Commissioner of Income Tax (Appeals) was erred in law to hold 
and assess the income in accordance to provision of Section 68 whereas the 
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Assessing Officer assessed these income under section 69 which concludes that 
these both officers are not definite about applicability of specific provision of law. 
 

5. That the surrendered amount has wrongly assessed as "deemed income" 
whereas appellant has shown these income as "business income" in books & in 
return of income as the appellant has no other source of income. 
 

6. That the appellant, craves leave to add or amend any ground of appeal 
before appeal is heard or dispose off. 

 

3. During the course of hearing the Ld. AR submitted that the survey 

operation u/s 133A was conducted on the business premises of appellant on 

16/04/2018. During the course of survey, the appellant surrendered the amount 

of Rs. 31,77,029/- on account of excess stock of Rs. 17,07,029/- and credit entry in 

capital account of Rs. 14,70,000/-. These entries were duly disclosed in profit & 

loss account of business concern. The appellant accepted the surrendered 

amount and shown this amount of Rs. 31,77,029/- as additional income over & 

above business income in his return of income filed for A.Y 2019-20. During the 

scrutiny proceedings, the Assessing Officer assessed the surrendered amount as 

"deemed income" i.e income from undisclosed sources. There is no dispute of 

surrendered amount as the same has been offered for taxation in return of 

income. 

3.1 It was submitted that the main issue in appeal is that appellant shown the 

surrendered amount as "business income" however Assessing Officer treated the 

surrendered amount as "deemed income" i.e income from undisclosed sources 

whereas CIT (Appeals) sustained the surrendered amount u/s 68 of credit entry 

of Rs. 14,70,000/- and u/s 69 of excess stock of Rs. 17,07,029/-. The appellant 

contended that surrendered amount represents the "business income" as the 

appellant has no other source of income.  

 

3.2 Further, our reference was drawn to contentions advanced before the ld 

CIT(A) and reliance was placed on the written submissions filed before the Ld. 
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CIT(A) which are contained at pages 4 to 11 of the paper book and the same 

are reproduced as under: 

“That the appellant filed income tax return declaring the income of 
Rs.38,97,630.00 which includes agricultural income of Rs.2,06,468.00. The 
assessment was completed u/s 143(3) at an income of Rs.39,23,591.00. The only 
addition of Rs.25,961.00 on account of interest accrued or earned on advances 
of cash to unknown person relating to difference found in cash at the time of 
survey operation u/s 133 A of Income Tax Act 1961. The main ground of appeal is 
contest is that the Assessing Officer assessed the voluntarily surrendered income 
of Rs.31,07,029.00 as deemed income u/s 69 of Income Tax Act 1961 against the 
business income surrendered & returned income. During the course of survey u/s 
133A of Income Tax Act 1961 the appellant surrendered the amount on following 
grounds. 

 
1. Rs. 14,70,000.00 on account of capital introduced in capital account which 
was noticed at the time of survey. 
 

2. Rs. 17,07,029.00 on account of excess stock found during the course of survey. 
 
3. Rs.2,16,341.00 on account of difference in cash found at the time of survey. 

While completing the assessment u/s 143(3) the Assessing Officer assessed 
voluntarily surrendered income with the following finding. 
 

i. Rs. 14,00,000.00 as deemed income u/s 69 of Income Tax Act 1961 
as unexplained investment of capital introduced by Proprietor. 

 
ii. Rs. 17,07,029.00 as deemed income u/s 69 as unexplained 
investment on account of excess stock. 
 
iii. Rs.2,16,341.00 on account of difference in cash was treated and 
assessed as business income. 
 
That only issue/ground of appeal is that Assessing Officer was not justified in eyes 
of law/facts to assess income u/s 69 of Income Tax Act 1961 whereas appellant 
has correctly returned as business income & further addition of Rs.25,961.00 is also 
in dispute as ground of appeal No.4 of Form No.35 filed online. The written 
submission ground of appeal wise is as under. 

Ground of Appeal No.2 income of Rs.14,00,000.00 wrongly assessed u/s 69 of 
Income Tax Act 1961 

 
That Para No.2 of assessment order reveals the show cause notice & reply of 
appellant thereof. The Assessing Officer raised the issue in show cause notice 
which is "in the statement of assessee was asked to explain source of capital 
amounting to Rs. 14,70,000.00  introduced by the assessee in his capital account." 
However assessee failed to explain the source of Rs. 14,70,000.00 added during 
the year in the capital account. 
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That appellant contended that addition in capital account is not covered u/s 69 
and there is no justification in accordance of provision of law to assess as 
deemed income u/s 69 of Income Tax Act 1961. 
 

That the Assessing Officer held that "on the perusal of aforesaid surrender letter it 
is absorbed that the assessee was not able to furnish any satisfactory explanation 
regarding the source of capital introduced which was noticed during survey and 
accordingly an additional income of Rs.14,00,000.00 was disclosed by assessee 
such unrecorded and unexplained capital introduced is an unexplained 
investment and hence deemed income within meaning of section 69 of Income 
Tax Act 1961." 

 
That the main ground of arguments on facts and decided cases are as under. 
 
Firstly:- That entry of Rs. 14,70,000.00 was duly reflected in books of account and 
was noticed by survey team however explanation was not considered and 
hence surrendered for want evidence and has shown/declared as business 
income in return of income. The entry of Rs. 14,70,000.00 was duly seen in capital 
account by survey team. The assessee has no other source of income and 
amount, if any, remains unexplained should be assessed as business income. The 
legal provision of law u/s 69 of Income Tax Act 1961 is argued as. 
 
As per section 69 "where in any financial year immediately preceding the 
assessment year, the assessee has made investment which are not recorded in 
the books of account, if any, maintained by him for any source of income." 
 
Section 69 of Income Tax Act 1961 states that before invoking section 69, the 
following condition must be fulfilled. 

(i) Such investments are not recorded in the books of account, if any, 
maintained by him for any source of income. 
 

(ii) The assessee does not offer any explanation about the nature and source 
of investment or the explanation offered by him is not in the opinion of 
the Assessing Officer satisfactory. 
 
This shows that if the above said conditions are satisfied, the value of such 
investment may be deemed to be the income of the assessee of such financial 
year. 
 

One of the fundamental differences between section 68 and this section 69 of 
Income Tax Act 1961 for their application is that whereas for section 68, there 
should be credit entry in books of account, for section 69 there should not be 
entry the books of account' 

i. In Laxmim Narain Gupta Vs CIT 124 ITR 94 
ii. In Banshidhar Aggarwal Vs CIT 148 ITR 523 
iii. In Prakash Tiwari Vs CIT 148 ITR 474 
iv. In Shanta Devi Vs CIT 171 ITR 532 (Pb & Haryana High Court) 
v. In CIT Vs Shiv Shakti Timbers 229 ITR 505 
vi. In Chatna Enterprises Vs ITO 238 ITR (AT) 103 
 



5 

 

Held in all decided cases that, "The income from undisclosed source, if credited in 
books of account maintained by the assessee is liable to be assessed u/s 68 of 
Income Tax Act 1961 but if such income from undisclosed sources, though, 
invested had not been recorded in the assessee's books, than such income is 
liable to be assessed in terms of section 69 of Income Tax Act 1961. 
 
vii. In Roshan Lal Madan VS CIT 245 ITR (AT) 36 (Chandigarh) AND Jagmohan 
Ram Ram Chandra Vs CIT 274 ITR 405 held that, "where firms books show credit in 
partners name for which there is no satisfactionery explanation, section 69 is not 
applicable for firm's assessment." 
 
viii. In Babu Lal  C Borana 298 ITR 313 Bombay High Court held that, "where the 
purchase transaction is recorded in regular books of accounts and the identity of 
vendor is disclosed, the amount cannot be included as unexplained investment 
u/ 69 of Income Tax Act 1961." 

That the Assessing Officer wrongly stress on the word as "unrecorded and 
unexplained" capital introduced. The amount was duly recorded in books of 
account though could not explain at the time of survey. In following decided 
cases of various courts it has been that fundamental condition for invoking 
section 69 is "That entry should not be recorded in books of accounts. 

1. Dy CIT Vs Himland Agro Food Ltd ITA No.743,745,747/CHD/2013 order dt 
17/01/2017. 
2. ITO Vs Sukamal Sikdar in ITA No. 146/Kol/2012. 
3. ITO Vs Karim K Lakhan in ITA No.220/AHD/2010 order dt 13/12/2013. 
4. Sarogi Credit Corp Vs CIT 103 ITR 344. 
5. Smt Sarika Jain Vs CIT(2017) 84 Taxman.com 64 (All). 

In view of facts & decided cases Assessing Officer has wrongly invoked section 69 
of Income Tax Act 1961 read with section 115BBE of Income Tax Act 1961. 

 
Ground of Appeal No. 3 Excess stock of Rs.17,07,029.00 assessed u/s 69 of Income 
Tax Act 1961. 
 
Para No.3 of assessment order at Page 5 reads that' " 
 
Further, during the course of survey proceedings conducted at the assessee's 
business premises on 17/04/2018, a total stock of Rs.83,87,723 was found on 
physical verification. However, as on date of survey the stock shown in books was 
found to be Rs.66,80,723.00. In the statement of assessee recorded on oath at the 
time of survey, the assessee was asked to explain source of excess stock of Rs. 
17,07,029.00 found during the survey operation. However assessee failed to 
explain the source of excess stock found amounting to Rs. 17,07,029.00. 
That the appellant failed to explain the source so why this amount of Rs. 
17,07,029.00 was surrendered for want of evidence. The argument on facts & 
legal decided cases of this ground is as under. 

i.   Para 3, stock in trade of Rs.83,87,723.00 was found which means that excess 
stock related to business transactions. 
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ii. That the difference was determined between physical counting and stock 
as per books which clearly reveals that excess stock may be due to excess yield 
or discrepancy in counting or quoting and applying of rate without considering 
the purchase vouchers.  
 
iii. That the Assessing Officer did not find any incriminating documents with 
regard to bogus purchases or sales outside books of accounts. 
 
iv. That survey was conducted on 17/04/2018 i.e only 17 days after close of 
year. The Assessing Officer accepted the opening stock however did not 
appreciate the year in which difference in stock relates to section 69 indicates 
that unexplained investment should be in the year immediate proceedings the 
assessment year. That excess stock was found at business premises of firm and the 
firm has no other source of income accepts the business income of 
manufacturing of agricultural implements. 
 
v. That the Assessing Officer did not considered the fact that in surrender 
letter the addition on account of excess stock was surrendered as over & above 
business income and entry of surrender was made in trading account. 
 
vi.  Following decided cases in which it was held that section 69 is not 
applicable on the excess stock found during the survey. The value of an 
unexplained investment not recorded in the assessee's books of accounts may 
be assessed as income. 
  
(i) 237 ITR 570 SC- CIT Vs Noorjaha.  
(ii) 247 ITR 105- CIT Vs Satyapalan.  
(iii) 251 ITR 671- CIT Vs Mahim. 

(iv) In Gaurish Steels (P) Ltd Vs ACIT (2015) 43 ITR (Tribunal) 414 Chandigarh 
ITAT held, " Nowhere in his order the Assessing Officer has been able to bring on 
record the fact that the income surrendered during the course of survey was not 
out of the business of assessee. Further even the survey team has not found any 
source of income except business income of firm. Now following the judgment of 
jurisdictional High Court, in the background of present case, ITAT can safely 
inform that apart from cash all other income surrendered may be brought to tax 
under the head "business income" however the cash may to be taxed under the 
head deemed income u/s 69 of Act (Para 14)." 

 
(v) In Dev Raj Hi-Tech Machines Ltd ITAT ASR 83 Taxman.com  

15 (174 TTJ 9 ASR) held that, "In the present case also, the 
income surrendered was due to renovation of building, stock and 
advances and imprest account with director and due to cash in hand 
which clearly related to the business of assessee and moreover the 
assessee had declared such surrender over & above, the normal 
profit of the concern, therefor the case laws relied upon by Id DR is 
also in favour of asseessee. 
 

(vi) Sh. Lovish Singhal Vs ITO Shri Ganganagar ITA No.l43/JODH/2018 A.Y 2014-
15 decided on 25/05/2018 ITAT Jodhpur held That "as per judicial 
pronouncements cites by the AR and the decision of Hon'ble Rajasthan High 
Court in case of " Bajrang Traders in Appeal No.258/2017 dated 12/09/2017 I 
observe that Hon'ble High Court in respect of excess stock found 
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during the course of survey and surrendered made thereof was 
found be taxable under the head "business and profession" 
Similarly in respect of excess cash found out of sale of goods in 
which the assessee was dealing was also found to be taxable as 
business income. Applying the proposition of law laid down in 
judicial pronouncements as discussed above. I hold that the lower 
authorities were not justified in taxing the surrender made on account of excess 
stock and excess cash found u/s 69 of Income Tax Act 1961. Thus there is no 
justification for taxing such income u/s 115BBE of Income Tax Act 1961. 

So at last it is submitted that excess stock without any finding about bogus 
purchases is assessable under the head "business or profession" and section 69 
read with section 115BBE had wrongly invoked. 

That the Assessing Officer made the addition amounting to Rs.25,961.00 on 
account of alleged interest earned on the advances to different persons. During 
the course of survey operation cash was found excess in books of accounts 
however physical cash was nil and the officer contended that the said cash was 
advanced to difference persons. There is no incriminating document which may 
held that the assessee advanced this said amount. The addition amounting to 
Rs.25,961.00 is not justified rather the whole of the addition of surrendered amount 
of Rs.2,16,341.00 is also not justified. The amount of difference in cash has wrongly 
been surrendered and the said amount has been taxed twice as on one hand 
excess cash was recorded in books of account and further specific addition/ 
amount surrendered by taxpayer. The issue may be considered with facts of the 
case.  

 
It is therefore requested that after considering the facts and legal decided case, 
the appeal of appellant may be accepted.  

 
4. Per contra, regarding addition of Rs 14,00,000/- sustained u/s 68 of the 

Act, the Ld. Sr DR has submitted that the assessee has failed to offer any 

explanation about the nature and source of credit in the capital account of the 

assessee, has relied on the findings of the Ld. CIT(A) and our reference was 

drawn to his findings which are contained in para 5.2 of the impugned order 

which read as under: 

“5.2 Ground of Appeal No. 2 relates to addition of Rs. 14,00,000/- on account 
of unexplained investment as deemed income u/s 69 of the Income Tax Act, 
1961. 

SECTION 68 vs. 69 

The AR has contended that the addition in capital account is not covered u/s 69 
and there is no justification in accordance with provisions of law to assess the 
same as deemed income u/s 69 of Income Tax Act 1961. A show-cause was 
issued to the assessee to explain as to why the said credit in the books of 
accounts/capital account should not be treated as deemed income u/s 68. The 
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AR in response to the same submitted that the powers of Commissioner (Appeal) 
are restricted to confirm, reduce, enhance or annul the assessment order. Hence, 
the AR contended that no action to assess the deemed income u/s 68 can be 
taken by the CIT(A). The AR also submitted a number of judgments in his support 
which are part of the submissions. A credit of Rs. 14.00 lacs is there in the capital 
account of the proprietor. The assessee surrendered the same during the course 
of survey as no explanation regarding the source & the nature of the said credit 
could be offered. The AO treated the same as deemed income u/s 69. The AR 
has vehemently opposed the addition made u/s 69 as well as the show-cause 
issued by this office to assess the said credit u/s 68 of the Income Tax Act, 1961. 
 

A bare reading of Section 68 suggests that there has to be a credit in the books 
maintained by the assessee and the assessee offers no explanation about the 
nature & source of such credits or the explanation is not satisfactory, then the 
Assessing Officer can assess the same as deemed income u/s 68 of the Income 
Tax Act, 1961. The provision of Section 68 is squarely applicable to the case of the 
assessee as the credit is there in the capital account of the proprietor and the 
assessee has no justification to explain its source or nature. 

The Hon'ble High Court of Punjab & Haryana in the case of Gumani Ram Siri Ram 
vs. CIT [1975] 98 ITR 337 held that" the language of Section 68 shows that it is 
general in nature and applies to all credit entries in whomsoever name they may 
stand." 

Also, the Hon'ble MP in the case of CIT vs. Shiv Shakti Timbers [1997] 90 taxman 
349 held that "a close reading of Section 68 & 69 makes it clear that in the case of 
Section 68 there should be a credit entry in the books of accounts whereas in the 
Section 69 where may not be an entry in the books of accounts." 

In the case of Roshan Di Hatti vs. CIT [1977] 107 ITR 938, the Hon'ble Supreme 
Court held that "the onus of proving the source of some of money found to have 
been received by an assessee is on him." 

In the case of Kale Khan Mohammad Hanif vs. CIT [1963] 50 ITR 1, the Hon'ble 
Supreme Court held that "where the nature & source of an receipt cannot be 
satisfactorily explained by the assessee, it is open to the revenue to hold that it is 
income of the assessee and no further burden on the revenue to show that the 
income is from any other particular source." 

It has further been held by the Hon'ble Supreme Court in CIT vs. M Ganpati 
Mudaliar [1964] 53 ITR 623 and A Govindrajulu Mudaliar vs. CIT [1958] 34 ITR 807 
that "when the assessee has failed to prove satisfactorily the source and nature of 
the credit entry in his books and it is held that the relevant amount is income of 
the assessee, it is not necessary for the department to locate its exact source." 

The assessee has relied upon the judgment of Ld. ITAT Bench in the case of 
Gandhi Ram Village Sularharat in ITA No. 121/Chandi/2021. The said judgment 
relates to the issue of jurisdiction of PCIT u/s 263 and not exactly related to the 
issue under hand. The assessee has further relied on the judgment of Hon'ble 
Rajasthan High Court reported at 165 ITR 453. In this case, the issue related to 
additions made in the trading results of the assessee which are not applicable to 
the present case. The Judgment of Hon'ble High Court of Punjab & Haryana 
reported at 310 ITR 75 as submitted by the AR in his support buttresses the stand of 
this office that when the assessee offers no explanation about a credit the same 
has to be treated as deemed income u/s 68. The judgments of Allahabad High 



9 

 

Court (117 ITR 316), Punjab & Haryana High Court (367 ITR 281) and Ahmedabad 
Tribunal (ITA No. 2 of 2013) are not applicable to the facts of the present case as 
those relate to introduction of unexplained credit by the partners of a firm and 
the case being dealt now relates to a proprietorship. 

POWERS OF CIT(A) 

The AR has also questioned the powers of CIT(A) to modify the section under 
which the deemed income is to be assessed. The Hon'ble Supreme Court in the 
case of CIT vs. Kanpur Coals Syndicate [1964] 53 ITR 225 has held that "the 
Appellate Commissioner has plenary powers in disposing of an appeal. The 
Hon'ble Court further held that the scope of the power of CIT(A) is coterminous 
with the AO." 

The Hon'ble High Court of Karnataka in the case of CIT vs. K. S. Dattatreya [2011] 
197 taxman 151 has held that "as a revisional authority Commissioner Appeals 
can revise not only the ultimate computation arrived at but every process which 
led to the ultimate computation or assessment". 

The Hon'ble Kerala High Court in the case of V. Subramonia Aiyr vs. CIT [1978] 113 
ITR 685 held that "the power conferred on Appellate Authority by Section 246 
which is exercised in accordance with procedure with Section 250 indicate the 
amplitude and width which is no less wide than that of an ITO and the Appellate 
Authority could substitute the order of the ITO by one of his own." 

From the above, it is very clear that the powers of CIT(A) are coterminus with that 
of the AO. Hence, the credit in the capital account of the assessee is treated as 
deemed income u/s 68 of the Income Tax Act, 1961. The ground of appeal is 
accordingly dismissed. Penalty proceedings u/s 271AAC are initiated. 

 
4.1 It was further submitted that for the unaccounted stock found during the 

survey proceedings, there can be no presumption to treat the value 

representing such excess stock as application of business income in absence of 

any evidence of earning that income or details as to when, how and from 

whom such income was derived which has been invested in stock. It was 

submitted that the assessee has not been able to establish nexus between the 

excess stock and normal business income. Further no documentary evidence 

has been submitted to justify the additional income of Rs. 17,07,029/- as business 

income. It was accordingly submitted that the action of the AO in applying the 

rate as prescribed u/s 115BBE of the Act on the surrendered income included in 

the tax return and which has been treated by the AO as income under section 69 

of the Act is justified and the Ld. CIT(A) has rightly affirmed the order of the AO in 

treating the surrender of Rs. 17,07,029/- on account of unaccounted stock found 

during the course of survey as deemed income under section 69 of the Act and 
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which has been brought to tax as per the provisions of Section 115BBE of the 

Act. It was accordingly submitted that the order so passed by the Ld. CIT(A) be 

confirmed and the appeal so filed by the Assessee be dismissed.  

5. We have heard the rival contentions and purused the material available 

on record. The first issue under consideration relates to whether deeming 

provisions of Section 68 can be invoked in respect of amount of Rs 14,70,000/- 

introduced in the capital account of the assessee and found credited during 

the course of survey in the books of accounts of the assessee.  The Hon’ble 

Punjab and Haryana High Court in case of Yash Pal Goel vs CIT(A) (Supra) has 

held that a plain reading of Section 68 shows that there has to be credit of 

amount in the books maintained by an assessee; such credit has to be of a sum 

during the previous year; and the assessee offer no explanation about the 

nature and source of such credit found in the books; or the explanation offered 

by the assessee in the opinion of the assessing officer is not satisfactory, it is only 

then the sum so credited may be charged to income tax as the income of the 

assessee of that previous year. It was held that the expression “the assessee 

offers no explanation” means where the assessee offer no proper, reasonable 

and acceptable explanation as regards the sums found credited in the books 

maintained by the assessee. It is true that the opinion of the assessing officer for 

not accepting the explanation offered by the assessee as not satisfactory is 

required to be based on proper appreciation of material and other attending 

circumstances available on record. The opinion of the Assessing officer is 

required to be formed objectively with reference to the material available on 

record. Application of mind is the sine qua non for forming the opinion. The 

Hon’ble High Court referred to the decision of the Hon’ble Supreme court in 

case of Sumit Dayal versus CIT 1995 (2) SCC 453 wherein it was held by Hon'ble 

Supreme Court that “In all cases in which a receipt is sought to be taxed as 

income, the burden lies on the Department to prove that it is within the taxing 

provision and if a receipt is in the nature of income, the burden of proving that it 
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is not taxable because it falls within exemption provided by the Act lies upon the 

assessee. But, in view of Section 68 of the Act, where any sum is found credited 

in the books of the assessee for any previous year the same may be charged to 

income tax as the income of the assessee of that previous year if the 

explanation offered by the assessee about the nature and source thereof is, in 

the opinion of the assessing officer, not satisfactory. In such a case there is, 

prima facie, evidence against the assessee viz. the receipt of money, and if he 

fails to rebut, the said evidence being unrebutted, can be used against him by 

holding that it was a receipt of an income nature.” 

6. In the instant case, it is an undisputed fact that a sum of Rs 14,70,000/- has 

been found credited as additional capital in the capital account of the 

assessee, the proprietor of M/s Satwant Agro Tech during the course of survey.  

The Survey team had asked a specific question to the assessee during the 

course of survey (question no. 23) to explain the source of capital introduced 

during the financial year 2018-19 relevant to assessment year 2019-20 and in 

response, the assessee had stated that he was unable to explain the source of 

capital introduced of Rs 14,70,00,000/- during the during the financial year 2018-

19 relevant to assessment year 2019-20, however, in order to buy piece of mind, 

he voluntarily surrendered the sum of Rs 14,70,000/-.  Therefore, during the 

course of survey, the assessee has failed to offer any explanation regarding the 

source of such capital introduced in his capital account.  Even during the 

course of assessment and appellate proceeding, we find that no explanation is 

forthcoming from the assessee.  We therefore find that basis material available 

on record, the credit entry in the capital account of the assessee clearly 

demonstrate that the receipt of money by the assessee and in absence of any 

explanation from the assessee explaining the source of such capital introduced, 

the provisions of section 68 are clearly attracted and we therefore affirm the 

findings of the ld CIT(A) as far as bringing to tax the amount of Rs 14,70,000/- 

under section 68 of the Act.   
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7. Now, coming to the second issue whether the AO has invoked the 

deeming provisions of section 69 and brought to tax excess stock found during 

the course of survey which is sustained by the ld CIT(A).  Unlike provisions of 

Section 68, where there is a credit in the books of accounts and thus a prima 

facie evidence against the assessee regarding the receipt of money which the 

assessee is required to rebut and offer necessary explanation, for the provisions 

of Section 69 to be attracted in the instant case, there has to be a finding by the 

AO basis material on record that the assessee has made investments in the 

stock during the financial year and such investments are not recorded in the 

books of accounts so maintained by the assessee.  Further, the assessee offers 

no explanation about the nature and source of the investments or the 

explanation so offered is not found satisfactory in the opinion of the AO. 

Therefore, once a finding has been recorded by the Assessing officer regarding 

investments in stocks not recorded in the books of accounts, the explanation of 

the assessee has to be sought and the explanation so offered by the assessee 

explaining the nature and source of such undisclosed income and the 

reasonability of the explanation so offered by the assessee needs to be 

analysed and examined to draw necessary conclusions in this regard.   

8. During the course of survey proceedings, stock as per books of account 

was found recorded at Rs 66,80,723/- however, on physical verification of stock 

lying in the business premises, it was found at Rs 83,87,752/- and there was a 

difference of Rs 17,07,029/- in the stock which was found by the survey team.  

We therefore find that the stock physically found has been valued and then, 

compared with the value of stock so recorded in the books of accounts and the 

difference in the value of the stock so found belonging to the assessee has 

been determined.  There is thus no dispute that there is a commonality in the 

stock so found and as recorded in the books and in absence of which, the 

comparison would not have been possible and difference would not have been 

worked out.  The Revenue has not pointed out that the excess stock has any 
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nexus with any other receipts other than the business being carried on by the 

assessee. There is thus a clear nexus of stock physically so found with the stock in 

which the assessee regularly deals in and recorded in the books of accounts 

and thus with the business of the assessee and the difference in value of the 

stock so found is clearly in nature of business income.   

9. The statement of the assessee recorded during the course of survey is 

available on record and related documents so found during the course of 

survey are stated to be in possession of the Revenue authorities. Apparently, the 

AO has failed to take into consideration the findings of the survey team, the 

statement of the assessee recorded during the course of survey and other 

documents which are very much part of the records.  Further, in the surrender 

letter dated 17/04/2018, the assessee has stated that during the course of survey 

operations, certain discrepancies were noticed in business stock, cash and 

capital and to avoid litigation, he offer additional business income of Rs 

17,07,029/- being the stock difference for the current financial year 2018-19 over 

and above his normal business income.  During the course of assessment 

proceedings as well, the assessee has explained that what has been found is 

the business stock and difference has arisen on account of valuation and not 

with regard to any unaccounted stock.  We therefore find that the nature and 

source of such unaccounted stock is nothing but arising out of assessee’s 

business operations. No doubt, these transactions were not fully recorded at the 

time of survey thus qualify as unrecorded transactions satisfying one of the 

essential conditions, at the same time, the assessee has provided the necessary 

explanation about the nature and source of such unrecorded transactions and 

the necessary nexus with assessee’s business has been established, thus, it 

cannot be said that these are unexplained transactions thus, doesn’t satisfy the 

second condition for invoking the deeming provisions of section 69 of the Act.     
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10. In case of Fashion Fashion World Vs. ACIT (IT Appeal No. 1634(Ahd.) of 

2006, dt. 12/02/2010), the Coordinate Ahmedabad Benches has held as under: 

“11.  But  th i s  does not  mean that  loss  computed under any of  the f ive 
heads ment ioned in  sect ion 14 –  ( i )  ‘ salary’,  ( i i )  ‘ income f rom house 
property’,  ( i i i )  ‘prof i t s  and gains f rom business  or  profess ion’,  ( iv ) ‘capital  
ga ins ’  and (v) ‘ income f rom other  sources’ –  cannot  at  al l  be adjusted 
against  unexplained investment  or  expenditure.  What  i s  necessary as  per  
Hon.  Gujarat  High Court  i s  that  source of  acquis i t ion of  asset  or 
expenditure should be c lear ly  ident i f iable.  In  the case before Hon. 
Gujarat  High Court  the source of  gold conf i scated was not  ident i f iable 
and hence ad justment  was not  permit ted. 

12.  Thus  the important  aspect  that  emerges f rom the ent i re discuss ion  i s  
that  for  invoking deeming prov is ions  under  sect ions  69,  69A,  69B & 69C 
there shou ld be c lear ly ident i f iable asset  or  expenditu re.  In  the present  
case we f ind that  ent i re phys ical  s tock of  Rs.25,14,306/-  was part  of  the 
same business.  Both k ind of  s tock i .e.  what  i s  recorded in the books and 
what  was found over  and above the stock recorded in the books ,  were 
held and deal t  un i formly by the assessee.  There was no phys ical 
di st inct ion between the accounted stock or  unaccounted stock.  No such 
phys ical  d is t inct ion was found by the Revenue ei ther .  The assessee has 
repeatedly c laimed that  unaccounted bus iness  income is  invested in  
stock and there is  no amount  separately taxable under sect ion 69.  The 
department  has ignored th is  c laim of  the assessee and sought  to tax the 
di f ference between book-stock and phys ical -stock as  unaccounted 
investment  under  sect ion 69 without  consider ing the c laim of  the assessee 
that  f i r s t  the bus iness  receipt  has to be  cons idered and then investment 
should be t reated as coming out  of  such unaccounted income. The 
di f ference in  s tock so worked out  by the author i t ies  be low had no 
independent  ident i ty of  i t s  own and i t  i s  par t  and parcel  of  ent i re lot  of  
stock.  The di f ference between declared stock in  the books and what  i s  
phys ical ly  found would only be a mathemat ical  express ion in  terms of  
value and not  a separate independent  ident if iable asset .  Therefore,  it  
cannot  be said that  there i s  an undi sc losed asset  ex isted independent ly .  
Once th is  i s  so then what  i s  not  dec lared to the department  i s  receipt  
f rom bus iness  and not  any investment  as  i t  cannot  be co-re lated with any 
spec if ic  asset .  

13 .  Thus  in  a case where source of  investment/expenditure is  c lear l y 
ident i f iable and al leged undisc losed asset  has no independent  ex istence 
of  i t s  own or  there i s  no separate phys ical  ident i t y of  such 
investment/expenditure then f i r st  what  is  to be taxed i s  the undisc losed 
business  receipt  invested in unident i f iable unaccounted asset  and only  
on fai lu re i t  should be  cons idered to be taxed under sect ion 69 on the 
premises  that  such excess investment  i s  not  recorded in the books of  
account  and i t s  nature and source i s  not  ident if iable.  Once such excess  
investment  i s  taxed as  undeclared business  receipt  then tax ing i t  fur ther 
as deemed income under sect ion 69 would not  be necessary.  Therefore,  
the f i r s t  at tempt  of  the assess ing author i t y should be to f ind out  l ink of  
undeclared investment/expenditure  with the known head,  give 
opportunity to the assessee to establ ish nexus and i f  i t  i s  sat i s factor i l y 
establ i shed then f i r s t  such investment  shou ld be considered as 
undeclared rece ipt  under that  par t icular  head.  I t  i s  only where no nexus 
i s  e stabl ished with any head then i t  should be considered as  deemed 
income under sect ion  69,  69A,  69B & 69C as the case may be.  I t  i s  
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because  when assessee fai l s  to  expla in sat i s factor i l y  the source of  such 
investment  then it  should be taxed under sect ion 69,  69A,  69B & 69C as 
the case may be. I t  should not  be done at  the f i r s t  instance without  
giv ing opportuni ty to the assessee to establ i sh nexus.  Therefore,  there i s  
no conf l ict  wi th the decis ion of  Hon.  Gujarat  High Cour t  in  the case of  
Fak i r  Mohmed Haj i  Hasan (supra) where investment  in  an asset  or 
expenditure i s  not  ident i f iable and no nexus was  establ ished then with 
any head of  income and thus was  not  avai lable for  set  off  against  any 
loss under any other  head.  Therefore,  we hold that  where asset  in  which 
undeclared investment  i s  sought  to be taxed i s  not  c lear l y ident i f iable o r  
does not  have independent  ident i t y but  is  integral  and inseparable 
(mixed) par t  of  declared asset ,  fa l l ing under a part icu lar  head,  then the 
di f ference should be t reated as undeclared bus iness  income explain in g 
the investment . 

14.  To conclude sum of  Rs.8 ,10,011/-  being di f ference in s tock is 
represented by undeclared business income. I t  does not  have a separate 
phys ical  ident i t y.  I t  i s  to be only taxed under the head ‘bus iness’ .  Other 
asset s have separate phys ical  ident it y being furn iture and f ixtures ,  a i r  
condit ioner s etc . They cannot  have a di rect  nexus with bus iness and 
therefore investment  therein has to be cons idered under sect ion 69 only.”  

15.  In  v iew of  the above,  AO i s  d i rected to consider  the sum of  
Rs .8 ,10,011/-  as undisc losed business  income assessable under  the head 
‘business ’ and other  two sums under sect ion 69.  The bus iness income 
including appl icat ion of  sect ion 40(b) has to be considered accordingly .  
For  calculat ion of  income in  v iew of  our  above observat ions,  we restore 
the matter  to the f i le  of  AO.”  

11. In the instant case as well, there is no physical distinction between the 

accounted stock and unaccounted stock. No such physical distinction was 

found by the Revenue either. We therefore find that the difference in stock so 

found out by the authorities has no independent identity and is in terms of value 

terms only and thus part and parcel of entire stock, therefore, it cannot be said 

that there is an undisclosed asset which existed independently and thus, what is 

not declared to the department is receipt from business and not any investment 

as it cannot be co-related with any specific asset and the difference should thus 

be treated as business income.     

12. In light of aforesaid discussion and in the entirety of facts and 

circumstances of the case, the income of Rs 17,07,029/- surrendered during the 

course of survey cannot be brought to tax under the deeming provisions of 

section 69 of the Act and the same has to be assessed to tax under the head 

“business income”. In absence of deeming provisions, the question of 
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application of section 115BBE doesn’t arise and normal tax rate shall apply. The 

AO is thus directed to assess the income of Rs 17,07,029 under the head 

“Income from Business/profession” and apply the normal rate of tax.   

13. In the result, the appeal of the assessee is partly allowed.   

Order pronounced in the open Court on 12/01/2024. 
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